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Jurisdictional Statement 


The Police Court of the District of Columbia acquired 
jurisdiction over the subject matter and parties on Octo¬ 
ber 2, 1940, when a verified information was filed against 
each appellant in that court. (Appendix la, 2a) The material 
parts of the informations charged each appellant as follows: 

"On the 14th day of September in the year A.D. 1940 
in the District of Columbia aforesaid, and on Four¬ 
teenth Street, Northwest, did then and there sell maga¬ 
zines upon said public street and from public space 
without first having obtained a license so to do, and 
paying the license tax therefor, before engaging in said 
business.” [Ap. la, 2a] 1 

The cause was tried January 23, 1941, and continued to 
April 3,1941, on which date each appellant was found guilty 
and judgment assessing fine of five dollars against each 
appellant rendered. (Ap. 3a) Bill of exceptions was duly 
and timely presented and approved by the Justice of the 
Police Court. Order settling bill of exceptions was signed 
May 13, 1941. (Ap. 3a, 4a) Petition for allowance of an 
appeal was duly presented to a Judge of this Court and 
granted July 10,1941. (Ap. 3a) Contents of the record were 
properly designated and certified by the Clerk of the Police 
Court and duly filed in the office of the Clerk of this Court. 
Ap. 3a, 4a. 2 


1 District of Columbia Code, Title 11, Section 602 [IS: 152] sustains the 
jurisdiction of the Police Court. 

2 District of Columbia Code, Title 17, Section 103 [18:28] confers 
jurisdiction upon this Court to review the convictions by the Police Court 
of the District of Columbia duly rendered against appellants in this cause. 

1 
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The Statutes 

The statutes, which this Court must construe and apply, 
and as thus construed and applied determine the validity 
thereof under the Constitution of the United States, read: 

DISTRICT OF COLUMBIA CODE 
1940 Edition 

“Section 47-2301 [20:1701]. Licenses required for business 

OR PROFESSION—APPLICATION-TRANSFER OF LICENSE 

—Signing and sealing. 

No person shall engage in or carry on any business, trade, 
profession, or calling in the District of Columbia for which 
a license fee or tax is imposed by the terms of this chapter 
without having first obtained a license so to do. Applications 
for licenses shall be made to the commissioners of the Dis¬ 
trict of Columbia or their designated agent, and no license 
shall be granted until payment for the same shall have been 
made. Every license shall specify by name the person, firm, 
or corporation to which it shall be issued, the business, 
trade, profession, or calling for which it is granted, and the 
location at which such business, trade, profession, or calling 
is to be carried on. Licenses granted under the terms of this 
chapter may be assigned or transferred on application upon 
the conditions applicable to granting the original licenses, 
and the commissioners of the District of Columbia or their 
designated agent shall issue a certificate of such assignment 
or transfer upon the payment to the District of Columbia 
of a fee of $1 therefor. All licenses and transfers issued or 
granted shall be signed by the commissioners of the District 
of Columbia or their designated agent and impressed with 
a seal to be adopted by the commissioners of the District of 
Columbia. (July 1, 1902, 32 Stat. 622, ch. 1352, s. 7, par. 1; 
July 1,1932, 47 Stat. 550, ch. 366.) 




3 

Section 47-2305 [20:1705]. Date and expiration of 
license—Prorating for late application. 

All licenses issued shall date from the 1st day of Novem¬ 
ber in each year and expire on the 31st day of October fol¬ 
lowing, except as hereinafter provided. Licenses issued at 
any time after the beginning of the license years shall date 
from the 1st day of the month in which the license was 
issued and end on the last day of the license year above pre¬ 
scribed, and payment shall be made of the proportionate 
amount of the annual license fee or tax: Provided, That 
where the license fee is $5 or less the fee shall not be pro¬ 
rated: And provided further, That no fee or tax shall be 
prorated to an amount less than $5. (July 1, 1902, 32 Stat. 
622, ch. 1352, s. 7; July 1,1932,47 Stat. 551, ch. 366, par. 5.) 

Section 47-2336 [20:1736]. Sales on streets 

OF PUBLIC PLACES. 

No person shall sell any article of merchandise, or any¬ 
thing whatever, excepting newspapers sold at large and 
not from a fixed location, upon the public streets, or from 
public space in the District of Columbia, without a license 
first having been obtained under this section. Persons so 
licensed shall be considered as venders, whether selling from 
a fixed location, on foot from house to house, or from a 
vehicle of any description, and shall pay a license tax of 
$12 per annum. Every vender so licensed shall be furnished 
with a badge corresponding to the number of his license, 
which badge shall be worn conspicuously whenever transact¬ 
ing business, and where sales are made from a vehicle such 
venders shall be provided with a metal plate containing a 
number similar to the number of his license, which plate 
shall be conspicuously attached to the vehicle at all times 
when such vender is transacting business: Provided, That 
no license shall be required of any person bringing to and 
selling at the several markets produce of his own raising: 
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And provided further, That raisers of produce shall not be 
exempt from the license tax imposed unless they sell such 
produce at the several markets or by the wholesale in cart, 
wagon, or carload lots. The commissioners of the District 
of Columbia are hereby authorized and empowered to make, 
modify, and enforce necessary regulations governing the 
conduct upon the public streets and public spaces of venders 
licensed hereunder, including the power to locate the places 
where licensed venders on the public streets and public 
spaces shall stand, and to change them as often as the pub¬ 
lic interests require. (July 1,1902,32 Stat. 622, ch. 1352, s. 7; 
July 1,1932,47 Stat. 557, ch. 366, par. 36.) 

‘'Section 47-2345 [20:1754]. Promulgation of regulations 

AUTHORIZED—REVOCATION OF LICENSES. 

The commissioners are further authorized and empow¬ 
ered to make any regulations that may be necessary in 
furtherance of the purpose of this chapter and to revoke 
any license issued hereunder when, in their judgment, such 
is deemed desirable in the interest of public decency or 
the protection of lives, limbs, health, comfort, and quiet 
of the citizens of the District of Columbia, or for any 
other reason they may deem sufficient. (July 1, 1902, 32 
Stat. 622, ch. 1352, Sec. 7; July 1,1932, 47 Stat. 563, ch 366, 
par. 46.)” 

Section 47-2347 [20:1756]. Penalties. 

Any person violating any of the provisions of this chapter, 
or additions thereto made from time to time by the commis¬ 
sioners of the District of Columbia, where no specific penalty 
is fixed, or the violation of any regulation made by the com¬ 
missioners under the authority of this chapter, shall upon 
conviction be fined not more than $300 or imprisoned for not 
more than ninety days. Any person failing to file any infor¬ 
mation required by this chapter, or by any regulation of the 
commissioners of the District of Columbia made under the 
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provisions hereof, or who in filing any such information 
makes any false or misleading statement, shall upon convic¬ 
tion be fined not more than $300 or imprisoned for not more 
than ninety days. (July 1, 1902, 32 Stat. 622, eh. 1352, s. 7; 
July 1,1932, 47 Stat. 563, ch. 366, par. 48.) 

Statement of Case 

Appellants were, around eight o'clock in the evening of 
September 14, 1940, standing at the corner of 14th Street, 
northwest, and Park Road in the City of Washington, Dis¬ 
trict of Columbia. One was standing on the inner edge of 
the sidewalk near the entrance to a drug store while the 
other stood on the outside edge near the curb just opposite 
him. Each had small cardboard signs suspended on either 
side of their bodies, which signs read: “Watchtower ex¬ 
plains the Theocratic Government, five cents per copy” and 
“Consolation, a Journal of Facts no other Magazine Dares 
to Print, five cents per copy.” (Ap. 12a) In addition, each car¬ 
ried a cloth magazine bag by a strap suspended from his 
shoulder, in which bag a supply of magazines was kept. 
There was printed on the one side of the bag, “Watchtower 
—Explains the Theocratic Government—5c per copy*’ and 
on the other side, “Watchtower and Consolation—5c per 
copy”. (Ap. 13) Each carried in his hands sample copies of 
the magazines, Consolation and Watchtower, which were 
displayed to the persons passing up and down the sidewalk. 

It was while appellants were thus engaged that a traffic 
policeman standing near by observing them distributing 
magazines to the people passing along the sidewalk, accosted 
each and demanded to know if they had a license to sell 
magazines, whereupon each replied that they did not have 
such a license. Another police officer, summoned by the 
traffic policeman, then approached one of the appellants 
and “handed him five cents and asked for a magazine”. Ap¬ 
pellant asked him which of the magazines he wanted and 
the officer selected the Watchtower. This same transaction 


6 


was then repeated with the other appellant, and upon their 
statement that they had no license to sell magazines, the 
officer placed them under arrest and summoned the patrol 
wagon. Ap. 5a, 6a. 

The arresting officer testified, “They were standing there 
and they were quiet, and not bothering anybody and they 
were courteous and did not say anything out of the way at 
all.” (Ap. 6a) He stated further that neither appellant was 
blocking traffic on the sidewalk or was taking up any more 
room than any other pedestrian upon the walk. (Ap. 7a) This 
was confirmed by the traffic officer who observed the arrest, 
and who added, “I saw them [appellants] and they were 
not disorderly as far as I could see.” Ap. 9a. 

A witness called in behalf of appellants testified that 
the appellants were both duly authorized representatives of 
the AVatchtower Bible and Tract Society, of Brooklyn, New 
York, a charitable corporation organized under the mem¬ 
bership corporations law of New York State, and, further, 
that each was an ordained minister commissioned by Al¬ 
mighty God to preach the gospel, and hence each was one of 
Jehovah’s witnesses. (Ap. 11a, 12a) Explaining the purpose 
and work of Jehovah’s witnesses, he testified: “Jehovah’s 
witnesses are a group of people who are conscientiously 
engaged in preaching the gospel of God’s kingdom. They are 
bearing testimony to the people of the nations regarding the 
time in which we are living, to show that God’s time has 
come now for His Theocratic kingdom to be established on 
the earth. Because they appreciate that the prophecies of 
the Bible are having a fulfillment they are engaged in the 
work of proclaiming that message to the people that all peo¬ 
ple of good will might have an opportunity to take a stand 
for that Theocratic kingdom and live. They are solely en¬ 
gaged in the service of that Theocratic kingdom, the work 
of proclaiming the gospel of good news outlined in the Bi¬ 
ble so that people of good will might have an opportunity 
to hear and take their stand. . . . No, no one is paid to dis- 




tribute [these magazines]. Jehovah's witnesses distribute 
those magazines, the Watchtower and Consolation, because 
they contain information which is based solely on the Bible, 
the prophecies contained in the Bible. Both magazines con¬ 
tain information concerning the establishment of God’s king¬ 
dom. The magazines contain in no sense of the word, nor 
have they ever contained, any advertising matter what¬ 
soever. They are read and studied by Jehovah's witnesses 
and placed with the people who want to understand what 
is in the Bible so that they might be acquainted with the 
things that are taking place in the earth at the present time. 
They are not engaged in any commercial enterprise what¬ 
soever. They are engaged in an effort to help those who want 
to understand about God's kingdom." Ap. 12a. 

The undisputed evidence shows that appellants were not 
selling the magazines. It was explained that the appellants 
were distributing the magazines to any person who cared 
to read and study same, and that if such person did not have 
any money to contribute to the work they were carrying on, 
then the magazines were given without receiving any con¬ 
tribution. In fact, the bulk of magazines were distributed 
without receiving any contribution from recipients of the 
literature. Ap. 12a. 

The evidence shows that Jehovah's witnesses do not em¬ 
ploy any agent or workers. Each is a volunteer, dedicating 
his life to the one aim of preaching the gospel of God's king¬ 
dom. They do not engage in the activity of distributing lit¬ 
erature with any view of conducting a “business", for the 
reason that their object in doing the work is to inform others 
of the gracious provisions made for mankind by Almighty 
God. Counsel for the District of Columbia introduced into 
the evidence the signs carried by appellants and called at¬ 
tention to the words, “five cents per copy” written thereon. 
It was explained that the signs and bags carried these words 
so that persons desiring to obtain magazines, and who of 
their own “free will" desired to contribute something to 




further the work might know that five cents would be ac¬ 
cepted as a standard contribution, but that if such person 
desired to contribute a larger sum or none at all, that too 
would be acceptable, and in any event if the person wanted 
the magazine, he was given one or more copies. Ap. 13a. 

The record is conclusive upon the point that the work 
being carried on by appellants was strictly non-profit and 
charitable in its nature. (Ap. 13a) Furthermore the maga¬ 
zines distributed by appellants dealt only with an explana¬ 
tion of Bible prophecies and related matters and carried 
no commercial advertising. Ap. 12a. 

Both of the magazines were introduced in evidence. 
(Ap. 5a) An examination of Consolation—A Journal of 
Fact, Hope and Courage, reveals it to be a publication de¬ 
signed for general public interest, and distribution among 
people of all faiths. 

Appellants admittedly did not have a peddler’s license. 
It was claimed that they were ordained ministers and since 
they were commissioned by Jehovah God to preach the gos¬ 
pel publicly and on the streets (Ap. 11a) they could not ask 
man's permission to do what God had commanded they must 
do; and further, because they did not regard their activities a 
as selling, peddling or hawking. (Ap. 12a) Jehovah’s witness¬ 
es believe that to ask man for a permit to do this work would 
be an insult to Almighty God and would result in their ever¬ 
lasting destruction, as is shown at Ezekiel 3:17-19, which 
reads, “Son of man, I have made thee a watchman unto the 
house of Israel; therefore hear the word at my mouth, and 
give them warning from me. When I say unto the wicked, 
Thou shalt surely die; and thou givest him not warning nor 
speakest to warn the wicked from his wicked way, to save 
his life; the same wicked man shall die in his iniquity; but 
his blood will I require at thine hand.” The distribution of 
magazines upon the public streets in the manner aforesaid 
was part of appellants’ way of worshiping Almighty God. 
Ap. 11a, 13a. 
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History of Proceedings and Questions Presented 
Police Court Proceedings 

In the Police Court at the close of the case of the District 
of Columbia, and at the close of the entire case, appellants 
duly filed their motions for a directed verdict on the ground, 
among other things, that there was no evidence showing that 
either of appellants was engaged in a business, or that they 
had violated the ordinance. Both these motions were over¬ 
ruled by the court. (Ap. 10a, 14a) After the last of these two 
motions was overruled, appellants filed a motion to dismiss 
the information on the ground, among other things, that the 
law which appellants were charged with violating, as it was 
sought to be applied to the activity of appellants, burdened, 
infringed and denied their rights of freedoms of press, 
speech and worship of Almighty God, contrary to the First 
and Fourteenth Amendments to the Constitution of the 
United States, and deprived them of their liberty without 
due process of law, in violation of the Fifth Amendment 
thereto. (Ap. 14a) On April 3, 1941, the Police Court in a 
memorandum opinion overruled this motion (Ap. 3a, 15a), 
adjudged appellants guilty as charged and assessed each the 
penalty of paying a fine of Five ($5.00) Dollars, or in lieu 
thereof to serve one day in jail. Ap. 3a. 

Previous Proceedings in this Court 

On July 10, 1941, an order allowing an appeal from the 
judgment and sentence of the Police Court was duly allowed 
and the case was thereafter, within the time and in the man¬ 
ner required by law, brought before this Court. By assign¬ 
ments of error and in their brief, appellants complained of 
the convictions on the ground that the statute when properly 
construed did not apply to appellants’ activity, and that if 
construed so as to include such preaching it abridged the 
said freedoms contained in the First and Fifth Amendments 
to the Constitution of the United States. (Ap. 3a) The 
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court affirmed the holding of the Police Court and handed 
down its opinion on April 15,1942. (Ap. 15a, 16a) This court, 
in affirming the judgment of the police court held that the 
federal questions were properly raised, that the statute was 
constitutional and that appellants had not been denied any 
federal rights. Justice Rutledge filed a dissenting opinion. 
(129 F. 2d 24) A petition for rehearing was duly filed and 
the court denied same on April 29, 1942. 


United States Supreme Court Proceedings 

Within thirty days after appellants' petition for rehear¬ 
ing was overruled in this Court they applied to the Supreme 
Court of the United States for a writ of certiorari. The pe¬ 
tition was granted May 10, 1943. On June 14,1943, the Su¬ 
preme Court vacated the judgment rendered in this cause 
and remanded the case to this Court for reargument. 3 


Specification of Errors to be Urged 

The Police Court of the District of Columbia erred in 
overruling appellants' motions, and in rendering judgment 
convicting appellants. Ap. 3a. 


3 Busey v. Dist. of Columbia, No. 235 Oct. Term 1942, 63 S. Ct. 1277; 
certiorari granted, 63 S. Ct. 1154. APPENDIX, pp. 15a-16a. 
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Points for Argument 
ONE 

The statute in question when properly construed 
does not apply to appellants’ activity because the un¬ 
disputed evidence shows that appellants are not 
vendors or peddlers but are ordained ministers 
preaching the gospel of God’s kingdom through 
distribution of Bible literature and simultaneously 
receiving money contributions toward such activity. 

TWO 

When construed and applied to cover activity of 
appellants, the statute abridges appellants’ right of 
freedom to worship ALMIGHTY GOD as His min¬ 
isters preaching the gospel publicly upon the streets, 
and their right to freedom of speech and of press, 
all in violation of the First and Fifth Amendments 
to the United States Constitution. 

Summary of Argument 

Congress did not intend to tax charitable and preaching 
activity of the sort involved here, distributing Bible litera¬ 
ture, even though money is received toward support of such 
work from recipients of the literature. To bring within the 
pale of the statute this preaching activity would place upon 
the enactment an unreasonable, absurd and unconstitutional 
construction. The act, as thus construed and applied, would 
be a taxation burden upon the right of freedom of worship, 
of press and of speech guaranteed by the First Amendment. 
Since the statute 4 provides for the revocation of any license 
within the unlimited discretion of the commissioners, the 
statute is also unconstitutional because it would thus allow 
censorship of the exercise of these fundamental freedoms. 

It is the duty of the Court to interpret the statute so as 


4 Section 47-2345 [20:1754]. 
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to escape unconstitutional consequences. The only way to 
avoid holding the statute unconstitutional when applied to 
appellants’ activity is to exempt from the payment of a tax 
the preaching work carried on by appellants. 

Congress has indicated its liberal policy of exemption of 
all religious, Christian, and charitable activity from the 
terms of the act by providing in other sections that same 
shall not apply to activity, ordinarily taxable under the act, 
when carried on by charitable or religious institutions. 5 
Specific exemption of the sale of newspapers is provided 
for in the section involved here. 6 There are no provisions in 
the license-tax laws of the District of Columbia which re¬ 
quire the payment of a license tax by preachers or represent¬ 
atives of charitable, religious or Christian organizations. 
Thus it is plain that Congress intended to exempt the preach¬ 
ing activity carried on here by appellants from the terms of 
the act. An express exemption or proviso was not necessary. 
This exemption is implied by Congress. 

This Court may not impute to Congress an intent to adopt 
a statute which can be used as an instrument for the de¬ 
struction of rights guaranteed by the First Amendment, 
which all public officers are sworn to support and maintain. 
The statute should be construed in such a manner as to re¬ 
move doubt of its constitutionality and to prevent any pos¬ 
sible danger that it might be used to restrain fundamental 
freedoms guaranteed by the Constitution. 

Historically, religious, charitable, educational and Chris¬ 
tian activity has been the basis of exemption of real prop¬ 
erty dedicated to such purposes. The reason for such stat¬ 
utory exemption is that such activity contributes to the 
benefit of the public, advancement of civilization and pro¬ 
motion of the welfare of the people. The good, love, moral 
influence and other noble influences exerted and attained by 
such activities cannot be attained by government and con- 

5 Title 47, Section 47-2320 [20:1720]; Section 47-2342 [20:1751]. 

6 Title 47, Section 47-2336 [20:1736]. 
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tribute greatly to the welfare of mankind. In consideration 
of these results attained the government has not been hesi¬ 
tant to contribute in return exemption from obligations im- 
j)Osed upon other activities and the people in general. These 
same considerations compel the conclusion that Congress 
intended an exemption of charitable, educational and reli¬ 
gious activity from the statute in question. 

It would be a distortion of the facts, record and history 
of evangelism to hold that distribution of Bible literature 
by these ministers of the gospel or other of Jehovah's wit¬ 
nesses is common huckstering, peddling, vending or selling. 
Preachers thus serving the people by public distribution of 
literature are engaged in a calling that is higher than pulpit 
preaching and which is above the reach of the District laws 
taxing peddlers and hawkers. Whether the money transac¬ 
tions be called '"purchases” or "‘donations” or “contribu¬ 
tions” does not matter. The activity is essentially not com¬ 
mercial. It is Christian. The appellants’ occupation is not 
that of peddlers, but of preachers, who are not included 
within the terms of the act. 

The great -weight of authority in the courts of the various 
states of the Union declares that the preaching activity of 
Jehovah’s witnesses cannot be included within the terms of 
this type of hawkers' or peddlers’ license-tax law. The Su¬ 
preme Court of the United States has declared that the ac¬ 
tivity of Jehovah’s witnesses is not commercial, canvassing, 
soliciting, or peddling. That Court has indicated that its 
recent decisions should persuade this Court to take a differ¬ 
ent view on construction and validity of the statute from 
that expressed in the original opinion of this Court filed in 
this cause. 

If the constitutional question is reached, the judgment 
below must be reversed on the authority of Murdoch v. 
Pennsylvania , 319 U. S. ..., 63 S. Ct. 870 (decided May 3, 
1943), with which opinion the decision of the court below is 
in conflict. 
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ARGUMENT 

ONE 

The statute in question when properly construed 
does not apply to appellants’ activity because the un¬ 
disputed evidence shows that appellants are not 
vendors or peddlers but are ordained ministers 
preaching the gospel of God’s kingdom through 
distribution of Bible literature and simultaneously 
receiving money contributions toward such activity. 

When a statute is drawn in question the first obligation 
of the court is to construe the same in such a manner as to 
make it constitutional. When one or more interpretations 
can be placed upon the language of the statute the court 
must adopt the construction which will avoid declaring the 
statute unconstitutional. 7 

If this statute is construed so as to include within its 
terms the activity of appellants, it becomes unconstitutional 
because providing for a “stamp tax on knowledge” pro¬ 
hibited by the Federal Constitution, and allowing censor¬ 
ship of the press, speech and worship of Almighty God. 
Tliik Court cannot and must not impute to Congress an in¬ 
tention to invade a field into which it is excluded from enter¬ 
ing by the Bill of Rights. This Court must assume that 
Congress did not intend to adopt a statute which could be 
used as a means for curtailing the fundamental freedoms. 
The failure of Congress, in Section 47-2336 [20:1736] of 
the District of Columbia Code, to provide expressly for the 
exemption of charitable and Christian activity does not 
justify the imputation that it intended to make the act ap¬ 
plicable to such constitutionally protected activity. To con- 

7 Sec Crowell v. Benson, 2S5 U. S. 22, 62; Wright v. Vinton Branch of 
M. Trust B’k of Roanoke, 300 U. S. 440; United States v. Jin Fuey Moy, 
241 IT. S. 394, 401; United States v. Delaware dt Hudson Co., 213 U. S. 
366, 407; Missouri Pac. R. Co. v. Boone, 270 U. S. 466; Idaho v. Morris 
[one of Jehovah’s witnesses], 28 Idaho 599,155 P. 296. 
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elude that Congress intended to abridge the right to free¬ 
dom of speech, press and worship by taxation would be to 
give the enactment an unreasonable, unjust, oppressive and 
absurd construction. “All laws should receive a sensible 
construction. General terms should be so limited in their 
application as not to lead to injustice, oppression, or ab¬ 
surd consequence. It will always, therefore, be presumed 
that the legislature intended exceptions to its language, 
which would avoid results of this character.” (United States 
v. Kirby, 7 Wall. 482, 486, 487) 8 

In order to avoid broadly drawn statutes from being used 
as tools of oppression it is the duty of the court to put a 
construction upon the statutes so as to avoid any possibility 
of infringing the rights of the people. 9 

It is the duty of the court to give effect to the intention 
of the legislature. The rule is well stated in United States 
v. American Trucking Ass'n, 310 U. S. 534, 542, 544, where, 
among other things, it is said: 

“Frequently, however, even when the plain meaning 
[of the statute] did not produce absurd results, but 
merely an unreasonable one ‘plainly at variance with 
the policy of the legislature as a whole’ the court has 
followed that purpose, rather than the literal words. 
When aid to the construction of the meaning of words 
as used in the statute, is available, there certainly can be 
no ‘rule of law’ which forbids its use, however clear the 
words may appear on ‘superficial examinationV’ 

Every part of the act must be taken into view for the pur¬ 
pose of discovering the intent of the legislature. Chief Jus¬ 
tice Marshall, in Pennington v. Coxe, 2 Cranch 33, 52, says: 

8 Sorrells v. United States, 287 U. S. 430, 446; United States v. American 
Trucking Ass’n, 310 U. S. 534; Helvering v. Hammel, 311 U. S. 504, 510; 
Ozawa v. United States, 260 U. S. 178,194. 

9 Bank of Columbia v. Okely, 4 Wheat. 235; United States v. Be la Maza 
Arredondo, 6 Pet. 691; United States v. St. Paul M. <& M. B. Co., 247 
U. S. 310, 313. 
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“ . . . the details of one part may contain regula¬ 
tions restricting the extent of general expression used 
in another part of the same act, are among those plain 
rules laid down by common sense for the exposition of 
statutes, which have been uniformly acknowledged.” 

The act and other statutes for the District do not require 
the licensing of preaching of the gospel. This must be con¬ 
ceded. The recognized clergy of the Catholic, Protestant and 
Jewish sects are not required to obtain a permit, or license, 
or pay a tax as a condition precedent to the exercise of their 
calling. This must be admitted by all. The scrupulous desire 
of Congress to avoid encroachment upon charitable, reli¬ 
gious and Christian activity is shown in the parts of the 
act which provide for exemption of certain commercial, non- 
religious rites and ceremonies. 

Section 47-2320 [20:1720] of the Code, providing for tax- 
atioh and licensing of skating rinks, dances, exhibitions, 
entertainments, theaters and motion pictures, specifies that 
when such activities are conducted “for church or charitable 
purposes” no license shall be required. 

Section 47-2342 [20:1751] of the Code, providing for 
licensing of fortune tellers, palmists, phrenologists and 
mediums, declares that no license shall be required of any 
“ordained priest, minister, or accredited representative of 
such priest or minister” engaged in such activities for the 
use and benefit of the church which he represents. These ac¬ 
tivities are admittedly exempt when carried on by ministers 
or charitable organizations. Concededly they have no direct 
connection with, and are not a part of, the religious cere¬ 
monies and worship of the recognized orthodox religious 
sects. It shows an intent on the part of Congress to exempt 
any activity indirectly connected with religious, worship, 
and charitable activity, from the taxation provisions of the 
act. 

The failure of Congress to provide for the license-taxing 
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of ministers and those engaged in charitable activities, when 
considered with these express exemptions of incidental, non¬ 
religious, non-charitable activities carried on by such per¬ 
sons, plainly shows that Congress intended that no provi¬ 
sion of the license-tax act should be applied to any activity 
which is directly connected with and an integral part of 
worship, rites, or ceremonies of Christian, religious or chari¬ 
table institutions. The express exemption in only the sec¬ 
tions of the Code relating to theaters and fortune tellers 
does not make the act applicable to charitable preaching ac¬ 
tivity. The rule expressio unius est exclusio alterius does not 
apply to exclude the activity of appellants from the general 
exemption. 10 What is implied in a statute is as much a part 
of it as what is expressed. 11 There may be implied excep¬ 
tions in a statute. The implied exceptions are equally en¬ 
forceable as are the express provisos and exceptions. 12 

The national and state governments have assumed a lib¬ 
eral attitude toward charitable, religious and Christian ac¬ 
tivity. It has been the custom to provide exemption from 
every sort of burden upon these activities, so as to en¬ 
courage their growth. This custom and policy grow out of 
the benefits and advantages that flow to the government by 
permitting free and unhampered exercise of such activities. 
The moral influence exerted upon the people by these activ¬ 
ities contributes greatly to the welfare and stability of the 
nation. Such activity maintains the morale of the people, 
prevents them from sliding into a morass of indolence and 
barbarism. The activity thus exempted from burdens of 
taxation in fact bears burdens that would otherwise be im¬ 
posed upon the public and government, the expense of which 

10 Springer v. Government of the Philippine Islands, 277 U. S. 189; Ford 
v. United States, 273 U. S. 593, 611. 

11 Wilson Co. v. Third Nat’l Bank, 103 U. S. 770; United States v. 
Babbit, 66 U. S. 61; South Carolina v. United States, 199 U. S. 437, 451. 

12 The Pesaro, 255 U. S. 216; The Exchange v. M’Fadden, 7 Cranch 
116, 136, 146; United States v. Babbit, 1 Black 55, 61. Cf. Ford v. United 
States, 273 U. S. 593, 611; Texas <k Pac. R. v. Abilene C. Oil Co., 204 
U. S. 426, 436. 
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must be met by general taxation. The duties enjoined upon 
the people by the exercise of charitable, Christian activity 
enforces upon the people an obligation for their good, which 
contribution to the welfare of the nation is beyond the pow¬ 
er or scope of government to attain. 13 

The fact that Congress has provided for the exemption of 
charitable and religious organizations from the filing of in¬ 
come tax returns and payment of income tax in the sections 
of the Internal Revenue Code, and the fact that Congress 
has never in any way attempted to license or tax the activity 
of the religious organizations and their clergy, and the fact 
that the act in question does not require preachers to pay 
a license tax, clearly indicate an intent on the part of Con¬ 
gress to abide by the universal custom of encouragement and 
expansion of the work of religious, Christian and charitable 
activities in the District of Columbia; and to this end there 
must be read into the act an exemption of the activity en¬ 
gaged in by appellants. ‘‘Usages long established and fol¬ 
lowed have to a great extent the efficacy of law in all coun¬ 
tries. They control the construction and qualify and limit 
the force of positive enactments/’ Slidell v. Grandjean, 
111 U. S. 412,421. 14 

Section 47-2301 [20:1701] of the Code is the master sec¬ 
tion which imposes the general prohibition upon the exer¬ 
cise of activities within its scope without the payment of a 
license tax, fixes the general form and nature of the fee or 
tax, and prescribes for the procedure of obtaining a license 
under all other sections of the act. The master section is 
limited by the subsequent “definitive" sections, including 
Section 47-2336 [20:1736]. All of these subsequent sections 

13 The activities “constitute not only the ‘cheap defense of nations’ but 
furnish a sure basis on which the fabric of civil society can rest, and with¬ 
out which it could not endure.” Trustees of First Mcth. Epis. Church South 
v. City of Atlanta, 76 Ga. 181, 192; M. E. Church South v. Hinton, 92 
Tenn. 1S8, 190, 21 S. W. 321, 322; People v. Barber, 42 Hun (N. Y.) 27; 
Comm’th v. Y. M. C. A., 116 Ky. 711, 76 S. W. 522. 

14 Sec also United States v. Don Fernando de la Maza Arredondo, 6 Pet. 
691, 714. 
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designate and apply to a specifically named trade, business 
or calling so clearly and exclusively that each could not ap¬ 
ply literally or otherwise to the non-commercial, charitable, 
Christian or religious activities within the District. Isolated 
business transactions, trade, money transactions and sales 
are not included within the terms of the act. Suppose two 
men meet on the street and discuss the trading or sale of 
real property or personal property, and incidentally ar¬ 
range for completion of the bargain while walking along or 
standing upon the street. To give the statute the all-inclusive 
and sweeping reach, contended for by appellee, would cause 
it to embrace such a transaction or any other isolated trans¬ 
action, and make the participants liable for prosecution un¬ 
der the act for failure to obtain a license. Such a construc¬ 
tion would make the act unreasonable, arbitrary and con¬ 
fiscatory. Concededly it could not cover, and does not in¬ 
clude, isolated transactions. A fortiori, it does not include 
non-commercial activities. The act does not provide for spe¬ 
cific exemption of isolated business transactions upon the 
streets. The fact that it does not provide expressly for this 
exemption does not prevent the court from construing the 
act so as to allow exemptions and exceptions of isolated 
business transactions. By double force of reason, the failure 
of the act expressly to exempt non-commercial, charitable, 
Christian or religious activities does not prevent the court 
from reading an exemption of such activities into the act. 
On the contrary, it is the duty of the court to read such ex¬ 
emptions into the terms of the statute so as to prevent it 
from thwarting the intent of Congress or resulting in an 
unreasonable application. 

As a whole, it is clear that the act is a hucksters' and ped¬ 
dlers’ occupational license-tax act. It is a violation of the 
principles of statutory construction to lift the words “sell 
any article of merchandise or anything whatsoever” from 
the section and the remainder of the chapter, and trans¬ 
form the measure into a statute licensing and taxing iso- 
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lated bargains and non-commercial and charitable activity. 
The statute must be construed as a whole. When thus con¬ 
strued the manifest intention of Congress to exempt such 
activity must be declared by the court. By levying a license 
tax upon hucksters, peddlers, and other named commercial 
businesses Congress did not intend to burden the activities 
of the sort here involved. 

A section may not be ripped out of its context in the law 
and construed separately without reference to the other 
sections of which it is a part. Section 47-2336 [20:1736] 
cannot be pulled away from the other sections of the chapter 
of which it is a part and there construed independently. 
The rule of in pari materia would here apply and all of the 
sections of Title 47 therefore should be construed together. 
Pennine)ton v. Coxe, 2 Cranch 33, 7)2. 

Furthermore, Section 47-2345 [20:1754] bestows upon 
the commissioners empowered to administer the act, the 
right to “revoke any license issued hereunder when, in their 
judgment, such is deemed desirable in the interest of public 
decency or the protection of lives, limbs, health, comfort, 
and quiet of the citizens of the District of Columbia or for 
any other reason they may deem sufficient If the statute 
be construed to apply to the appellants' activity of preach¬ 
ing the gospel by disseminating Bible literature upon the 
streets, then the statutes come squarely within the cases in 
which the Supreme Court has only recently taken occasion 
to unequivocally condemn ordinances ‘‘which leave the 
granting or withholding of permits for the distribution of 
religious publications in the discretion of municipal officers”. 
See Largent v. Texas, 318 U. S. 418, 63 S. Ct. 667. See also 
Lovell v. Griffin, 303 U. S. 444, 447, 451; Schneider v. State, 
308 U. S. 147, 157, 163; Cantwell v. Connecticut, 310 U. S. 
296, 302. 

However, if the rules of severability are sustained in this 
case, then it will be found that the Act does not apply to 
activity of the nature here involved; hence obviating the 
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necessity of voiding the statutes under the above well- 
established precedents. 

To require ordained ministers of Jehovah God preaching 
the gospel of His Kingdom publicly as did Jesus and His 
apostles to secure a license would constitute discrimination 
of the worst kind. If the clergy are not peddlers (admittedly 
they are not, in their preaching), then, a fortiori, Jehovah’s 
witnesses cannot be said to be peddlers, hawkers or vendors. 

It is here appropriate to consider and compare the preach¬ 
ing activities of Jehovah’s witnesses with those of the 
“recognized’’ clergy. 

The “recognized” religious clergyman in the edifice, fol¬ 
lowing music by the choir and organ, announces to the 
flock the church treasury’s need. Not infrequently he appeals 
vigorously for a specified sum, whereupon the ushers pass 
the plates. Often he calls upon each parishioner to pledge 
a stated sum for each week’s offering. Witness also the 
arrangement of pew’ rent, allowing seats only on condition 
of advance cash payment. Other clergymen have established 
a fixed “entrance” fee, not unlike the well-known “cover 
charge” of the swank temple du gourmet! Such free-will 
offerings one is required to make as a condition precedent 
to enjoying “benefit of clergy”—the oral sermon. 

Jehovah’s witnesses, however, give literature, not upon 
condition of advance payment of any money, but permit the 
desirous recipient to contribute any sum he chooses, if 
able; and if unable to contribute, the literature is left gratis 
upon promise that it will be read. Money contributions thus 
received by appellants were only a small part of the expense 
of operations. The entire work was done at a loss to appel¬ 
lants, as the evidence show's. The money contribution only 
partially defrayed the expense. The greater number of 
magazines were given away free of charge to the poor and 
needy. The fixed amount of five cents to be contributed by 
one receiving the magazine is for the sole purpose of pre¬ 
venting excessive contributions from being received or 


asked for, and to make the work of Jehovah's witnesses uni¬ 
form. There is no rule prohibiting the distribution of maga¬ 
zines to persons unable to contribute the fixed amount of 
five cents, although there is a rule that forbids distributors 
from asking more than such fixed amount. The fact that 
one contributed five cents and stated that he “bought'’ the 
literature, or thought he was buying it, or that it was "sold” 
to him, does not change the charitable nature of the preach¬ 
ing activitv and does not make it commercial anv more than 
does the act of a person in a religious edifice putting twenty- 
five cents in the contribution plate make the sermon or the 
preaching in the edifice commercial. Many religious organ¬ 
izations tithe their members and fix definite assessments 
against the members for the upkeep of the building and the 
minister. Xo one would have the audacity to contend that 
because those religious organizations assessed a fixed 
amount to be paid by members of their congregations such 
activity is commercial or that such fixed amounts would 
subject the preacher to a tax for preaching, or that the con¬ 
stitutional protection and guaranty of freedom of worship 
would lie removed because amounts required by the fixed 
assessments had been accepted by such organizations. 

The only difference between methods of the recognized 
religious clergy and the way Jehovah's witnesses preach is 
that the clergy require the people to come to their buildings 
and edifices to hear a sermon after making a contribution; 
whereas, Jehovah's witnesses carry the message, printed 
sermons, to the people in public places. Thus they preach 
as did the apostles and the Lord Jesus Christ (Acts 5:42; 
20:20; Luke 13: 2G), receiving free-will offerings as they 
go preaching (Luke 8:1,3), and from honest people of 
righteousness who do not attend any church. 

Therefore it is plain that there is no distinction between 
charitable preaching activity of appellants and the method 
of obtaining contributions by the "recognized” religious 
clergy. Appellants give literature not upon condition of ad- 
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vance payment, or any payment, but permit the people to 
contribute any sum they choose not to exceed five cents 
when receiving any magazine. 

In Murdock v. Pennsylvania, Nos. 4S0-487 Oct. Term 1942, 
319 U. S. ..., 63 S. Ct. 870, the Supreme Court reviews and 
considers extensivelv the activity of Jehovah’s witnesses, 
of which the activity of appellants is a part, and finds that 
such activity is not commercial, but charitable and Chris¬ 
tian. Mr. Justice Douglas says: 

“ . . . VCe hold only that spreading one's religious 
beliefs or preaching the Gospel through distribution 
of religious literature and through personal visitations 
is an age-old type of evangelism with as high a claim 
to constitutional protection as the more orthodox 
types." 

‘‘[Page 874:] But the mere fact that the religious 
literature is ‘sold’ by the itinerant preachers rather 
than ‘donated' does not transform evangelism into a 
commercial enterprise. If it did, then the passing of 
the collection plate in church would make the church 
service a commercial project.” 

Making of public speeches in religious edifices can be 
said to be a proper and recognized way of preaching. In 
addition to meeting in halls and public meeting places and 
in the homes of the people for study, the apostolic way of 
preaching publicly upon byways and highways—‘in the 
places of concourse’ (Proverbs 1:20,21)—is a most effec¬ 
tive way of preaching the gospel and reaches all the people. 
The magazines and other publications thus distributed by 
Jehovah's witnesses for convenience of the public enables 
every desirous recipient to have a permanent guide to study 
the Bible at his own convenience. The literature is a sub¬ 
stitute, therefore, for the oral word and saves the time of 
the preacher distributing same, as well as of the person 
served. 
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The way of worshiping Almighty God as done by appel¬ 
lants, being a manner set out by Scriptural mandate, there¬ 
fore cannot be said by this Court, or any other court, to be 
not a proper mode of worship. 15 “Who art thou that judgest 
another man’s servant? to his own master he standeth or 
falleth. Yea, he shall be holden up: for God is able to make 
him stand."—Romans 14:4. 

There can be no question that the activity of appellants 
must be recognized by this Court as standing on the same 
level, for the purposes of protection under the Bill of Rights, 
with the methods of the recognized clergy, whose primary 
preaching activities consist of speaking from the pulpit. 

Uniformly the courts have refused to invade the field of 
religious and Christian activity and determine whether or 
not a particular practice is or is not religious, and have 
refused to set up judicial standards whereby the verity of 
religious practices might be gauged. 10 

This salubrious principle was announced by Thomas 
Jefferson in the Virginia, Statute for Religious Freedom 
(Section 34 of Virginia Code), where, among other things, 
he said “that to suffer the civil magistrate to intrude his 
powers into the field of opinion, and to restrain the profes¬ 
sion of propagation of principles on the supposition of their 
ill tendency, is a dangerous fallacy which at once destroys 
all religious liberty" and further declared that the only time 
that the state or government can interfere is when such 
principles or practices “break out into overt acts against 
peace and good order.’’ The foregoing statement of Mr. 
Jefferson is a part of the Virginia Statute and was quoted 
with approval by the Supreme Court in Reynolds v. United 
States, 9S U. S. 145,162 (1879). 

15 Reynolds v. United States, 9S U. S. 145,162; Blackstone, Commentaries 
(Chase 3d ed., pp. 5-7); Cooley, Constitutional Limitations, Sth ed., p. 968; 
Murdock v. Pennsylvania, supra. 

10 See Ex parte Cain, 39 Ala. 440, 441; In re Reinhart, 9 Ohio Dec. 441, 
445; Town of Londonderry v. Town of Chester, 2 X. H. 26S; Kidder v. 
French, X. H., Smith, 155, 156. 
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If the courts are permitted to say that a particular prac¬ 
tice is not religio'us, nor an act of worship because it does 
not harmonize with the accepted and recognized mode of 
practice followed by “recognized” religions, then that would 
forever be a permanent limitation upon the modes of wor¬ 
ship within the United States. Freedom of worship and of 
preaching the tenets of one’s beliefs cannot be properly 
limited by the views of the judiciary or the “recognized” 
religious clergy, for to do so destroys advancement and 
progress. Such would rule off the face of the earth the 
apostolic way of preaching (publicly, on the streets and 
from house to house), which is the oldest way of preaching 
the gospel and the way recognized by Jehovah God. 

The danger of judicial limitation to the approval and 
recognized religious practices has been declared by the 
courts to be a pernicious doctrine that blasts freedom of 
worship. West Virginia v. Barnette, 319 U. S. ..63 S. Ct. 
1178; Taylor x. Mississippi, 319 U. S. . . . , 63 S. Ct. 1200; 
Barnette v. West Virginia State Board of Education, 47 F. 
Supp. 251; Kansas v. Smith, 155 Kans. 588, 127 P. 2d 518; 
Donley v. Colorado Springs, 40 F. Supp. 15. These decisions 
hold to the fundamental rule that if it were otherwise then 
freedom of worship and of religion would depend entirely 
upon the whim, view and complexion of the individual who 
sat upon the bench and thus the fundamental freedom and 
right would change with the shifting views of every judge. 
Such would mean the end of the guaranties incorporated in 
the Bill of Rights. 

It has been uniformly the rule that the court has no reli¬ 
gion, or religious views, because the court is supposed to be 
indifferent and neutral and to abide strictly by the “separa¬ 
tion of church and state” doctrine, as the law “hnow’s no 
heresy, and is committed to the support of no dogma, the 
establishment of no sect.” Watson v. Jones, 80 U. S. 679, 
728. 

No one would have the hardihood to suggest that the 
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Congress in passing the statute or the framers of the Con¬ 
stitution intended to limit the ‘‘freedom of religion” men¬ 
tioned in the First Amendment to any particular practice. 
On the contrary, the forefathers intended that such term 
and the liberty guaranteed thereby, would be given the 
broadest and most liberal construction; for in the various 
colonies were the Quakers, Catholics and others who had 
been persecuted in the British Isles. In the colonies before 
the Constitution was adopted the Methodists persecuted 
the Baptists, the Episcopalians persecuted the Rogerines, 
and all of the various religions suffered in the colonies 
where they were in the minority. Measures were continually 
adopted to curtail the minority beliefs and practices. There¬ 
fore it is quite plain that the framers did not intend to limit 
the freedom thus guaranteed, but did intend to give it the 
broadest scope so as to allow the constitutional shield to 
protect popular and unpopular alike. 17 

Through all the generations of mankind Almighty God 
Jehovah has had upon earth HIS WITNESSES who have 
testified before the world as His ministers of and concern¬ 
ing His Kingdom or Government of Righteousness, which 
He purposes to establish in the earth to bless all people of 
good-will toward Him. 

The Bible Book of Hebrews, chapter 11, sets forth the 
activity and history of many of these witnesses from the be¬ 
ginning of creation down to the time of Christ Jesus when 
on earth. All such witnesses and ministers consistently re¬ 
fused to compromise with totalitarian governments by ob¬ 
taining a permit or license, or paying a tax to the state for 
the privilege of declaring God s judgments and Word as 
His witnesses and ministers. For this they endured cruel 
mockings and scourgings, were stoned, sawn asunder, 
slain, afflicted and tormented. 

Since the persecution and crucifixion of Jesus Christ His 
ministers have been treated likewise. 


17 Bridges v. California, 314 U. S. 252. 
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All true Christians—witnesses and ministers of Christ 
—have been commissioned and commanded to preach the 
„ gospel from house to house, in the streets, parks, plazas and 

other places of concourse, from city to city, in villages, in 
the country places, in the temple, and in meeting places, 
wherever they have opportunity to talk to the people.— 
Proverbs 1:20, 21; Isaiah 43: 9-12; 61:1-3; Matthew 9:35; 
i 10:7,11-14; 11:1; 24:14; Mark 1:38; 6:6; 13:10; Luke 
S: 1; 9: 60; 13: 26; Acts 2:46,47; 5:42; 8:4; 20: 20, 21; 
. 1 Corinthians 9:16; Revelation 22:17. 

The work is carried on in this manner, organized and in¬ 
tensified, because Jehovah's witnesses know that the world 
events and circumstances that have come to pass prove that 
r Jehovah’s universal war or ‘battle at Armageddon' (Zepha- 

niali 3:8; Revelation 16:16) is speedily approaching and 
that all mankind must be warned thereof and provided the 
' j substantial evidence along with the prophecies in order that 
those of good-will toward Almighty God might find the way 
of escape through the paths fixed by God’s Word, and there¬ 
by flee such catastrophe and gain life everlasting in the 
. Kingdom to be fully established on the earth by Almighty 

God with Christ Jesus as King. 

Appellants are ordained ministers. A man is not a repre¬ 
sentative of God because some creature designates him as 
such. The only way to determine who are ordained of God 
is to judge them by their works and course of action. Jesus 
i said, “Wherefore by their fruits ye shall know them” and 

r “I do always those things that please [God]”. (Matthew 

„ 7: 20; John S: 29) The apostle James (chapter 2) states that 

“faith without works is dead” and faith must be proved by 
obedient action. The commission of Jehovah's witnesses is 
* definitely set forth in the book of God's prophet Isaiah, 

chapter 61, verses 1 to 3. It is not necessary for one to go 
i to a theological school to be ordained or set apart for the 

- service of the [Most High. The apostles and disciples of Je¬ 

sus Christ were said to be “unlearned and ignorant men” 



(Acts 4:13) by the high priest and his house at Jerusalem. 
"While they might be said to be “unlearned" in the “higher 
learning" of the tilings of "this world", they were schooled 
and well-versed in the Word of God itself, and were able 
to speak and write fluently in the common (Aramaic) not 
classic (Hebrew) language of their day. So it is today with 
Jehovah’s witnesses. Although unlearned in the sophistry, 
doctrines and precepts of men and worldly organizations 
they are schooled and well educated in the Word of the Lord. 
They are not interested in the classical or “dead" languages 
of the day, but their one aim is to “preach this gospel of the 
kingdom.”—Matthew 24:14. 

Jehovah's witnesses therefore appreciate their respon¬ 
sibility of preaching as stated in Luke 9:60, “Go thou and 
preach the kingdom of God." Ezekiel 33:9,18 states that 
if Jehovah’s witnesses fail thus to preach, then the blood 
of those who are destroyed at the hands of Jehovah’s Ex¬ 
ecutioner in His ‘battle at Armageddon’ for lack of warning 
shall be required at the hand of Jehovah's witnesses be¬ 
cause of their “sin" of failing to properly warn. 

Jehovah's witnesses operate in a lawful and proper man¬ 
ner and use the Watch Tower Bible & Tract Society and 
Watchtower Bible and Tract Society, Inc., legal corpora¬ 
tions* chartered under the charitable, religious and educa¬ 
tional laws of Pennsylvania and New York, which instru¬ 
mentalities are used to carry on the preaching of the gospel 
throughout all parts of the earth. These societies are used 
to operate schools for the purpose of educating and train¬ 
ing of ministers of the gospel to appreciate the responsibil¬ 
ity of gaining knowledge in the Word of God to enable them 
to tell others of their responsibilities. 

The evidence shows that appellants' activity is carried on 
at a financial loss. The deficit must be made up from a source 
other than receipts from placement of literature with the 
public. More than half the literature is given away to the 
poor and others unable to contribute. Often contributions 
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are received of less than the cost of manufacturing and dis¬ 
tributing the literature, and the distributor very rarely 
receives as a contribution the full amount fixed bv Jehovah's 
witnesses. 

The record shows conclusively that the work is benevolent 
and charitable and not commercial. If it were commercial 
work the literature would never be given away nor would 
the receiver be allowed to contribute any sum he desired 
when receiving the literature. The receiver would be re¬ 
quired to pay a fixed price or else not receive the literature, 
if the work were commercial. 

Contributions received bv Jehovah’s witnesses are identi- 
cal to "free-will” offerings received by the clergymen when 
his contribution plate is passed. No reasonable person "would 
contend that the hearer “brought” or "purchased" a sermon 
when thus contributing to the preacher; nor can it be con¬ 
tended that anyone "bought” the printed sermons distribut¬ 
ed by petitioners. They did not sell as that term is under¬ 
stood in commercial transactions. A commercial business 
could not last long if operated on the principles or by the 
methods employed by Jehovah’s witnesses. The reason Je¬ 
hovah’s witnesses carry on as they do in spite of the loss 
to them financially is because their entire life is devoted 
to Jehovah God and the declaration of His kingdom gospel. 
Each has pledged his all to see that the people receive God’s 
Word concerning the complete establishment of God’s king¬ 
dom in the near future. Each considers it a privilege to de¬ 
vote his time and money in bringing the message to the peo¬ 
ple, even if it costs him his life or liberty; therefore, finan¬ 
cial loss is a small thing compared to the other hardships 
they are willing to endure for the name of the Lord Jesus 
Christ. Jehovah’s witnesses themselves keep the deficit suf¬ 
fered in their operations made up by voluntary contribu¬ 
tions themselves and do not depend upon someone on the 
outside to bear their burdens. Therefore their work is en¬ 
tirely charitable and it cannot be honestly or fairly con- 
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tended to be commercial. The record does not support a con¬ 
clusion that the transactions are commercial or money¬ 
making. 

From time out of mind the streets, highways, parks, 
plazas and other public places have been used as forums 
for the dissemination of information and opinion, public 
discussion and the exchange of ideas upon social, political, 
economic, religious and other important subjects in which 
the people have an interest. The courts have uniformly held 
that these fundamental rights can be exercised upon the 
streets and other public places without interference and 
abridgment. These forums cannot be denied to the people 
by censorship laws, tax laws, or prohibitory laws. 18 

In addition to the foregoing Scriptural reasons for going 
forth upon the public streets to preach the gospel, Jehovah's 
witnesses have a very practical reason. Today millions of 
people do not remain at home during such hours as are 
ordinarily devoted to house-to-house calls. The only possi¬ 
ble way to reach these millions of people is by going pub¬ 
licly upon the streets and there distributing the Bible lit¬ 
erature. At present the millions of people who are not mem¬ 
bers of any religious organization are confronted with a 
great emergency to receive information and opinion con¬ 
cerning their eternal welfare. Jehovah's witnesses meet this 
need by bringing this information to their attention upon 
the public streets. 10 

The great weight of judicial authority from the states of 
the Union by courts construing this type of license-tax law 

18 Jamison v. Texas, 31S U. S. 413, 63 S. Ct. 669; Schneider v. State, 
308 U. S. 147; Hague v. C. I. 0 307 U. S. 496. 

19 This Court will take judicial notice of the census of Religious Bodies 
in the United States for 1940, compiled by the United States Bureau of the 
Census, which shows that of the total population of the United States of 
131,669,275, the membership of all denominations was only 55,807,366. 
These figures show that more than one half of the people do not belong 
to any religious organization whatsoever. The religious census shows that 
a large percentage of the members of such religious organizations do not 
regularly attend services. 
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lias uniformly declared that the preaching activity of Jeho¬ 
vah's witnesses upon the public streets and from house to 
house is exempt, not within the terms of hawkers' and ped¬ 
dlers' license-tax laws. These courts hold that the activity 
of Jehovah's witnesses is charitable and Christian; that the 
work is done as ministers of the gospel; that the work is 
preaching, and not ‘‘selling”. The courts have held that the 
contributions and donations received bv distributors of the 
literature are entirely incidental to the primary aim and en¬ 
deavor of Jehovah's witnesses, which is to disseminate lit¬ 
erature containing information and opinion on vital Bible 
subjects, enlightening the people upon revelation of fulfilled 
Bible prophecy in this modern day. 20 

In People v. Barber , 289 N. Y. 378, 46 N. E. 2d 329, the 
New York Court of Appeals determined the same question 
that is presented here. That court held that the license-tax 
ordinance of Irondequoit could not be construed so as to 
include the preaching activity of Jehovah's witnesses. There, 
among other things, the court said: 

“Upon this appeal we must decide the question wheth¬ 
er the ordinance, properly construed, requires a mem¬ 
ber of a religious sect to obtain a license in order to be 
permitted to sell or offer to sell the Bible and religious 
tracts without profit to himself, before we reach any 
question whether the ordinance so construed would in¬ 
fringe the rights of freedom of worship, and of free¬ 
dom of speech and press, guaranteed not only by the 
Constitution of the United States but in perhaps even 
plainer language by the Constitution of the State of 

20 Sec People v. Gage, 28 X. Y. S. 2d 817; Cincinnati v. Mosier, 61 Ohio 
App. 81, 22 N. E. 2d 418; Scmansky v. Stark, 196 La. 307, 199 S. 129; 
Shreveport v. Teague, 200 La. 679, 8 S. 2d 640; State v. Meredith, 197 
S. C. 351,15 S. E. 2d 678; Thomas v. Atlanta, 59 Ga. App. 520,1 S. E. 2d 
598; State v. Piehardson, 27 A. 2d 94; State v. Mead, 230 Iowa 1217, 300 
N. W. 523; Wilson v. Russell, 146 Fla. 539, 1 S. 2d 569; Hough v. Wood¬ 
ruff, 147 Fla. 200, 2 S. 2d 577. Cf. People v. Finkclstein, 9 N. Y. S. 2d 941, 
170 Misc. 188. 





New York. Parenthetically we may point out that in 
determining the scope and effect of the guarantees of 
fundamental rights of the individual in the Constitu¬ 
tion of the State of New York, this court is bound to 
exercise its independent judgment and is not bound by 
a decision of the Supreme Court of the United States 
limiting the scope of similar guarantees in the Consti¬ 
tution of the United States. . . . 

‘'The Bill of Rights embodied in the Constitutions 
of the state and nation is not an arbitrary restriction 
upon the powers of government. It is a guarantee of 
those rights which are essential to the preservation of 
the freedom of the individual—rights which are part 
of our democratic traditions and which no government 
may invade. Where a legislative body has sought to 
invade a field from which under the Bill of Rights the 
government is excluded, and has violated rights guar¬ 
anteed by the Constitution, the courts must refuse 
to recognize or sanction the legislative decree—but 
legislative bodies are no less responsible than the 
courts for the preservation of the liberties of the in¬ 
dividual, guaranteed by the Bill of Rights, and legisla¬ 
tive bodies, as a general rule, accept no less sincerely 
the democratic traditions and principles which the Bill 
of Rights expresses. We may not impute to a legisla¬ 
tive body an intent to adopt a statute or ordinance 
which might be used as an instrument for the destruc¬ 
tion of a right guaranteed by the Constitution which 
i executive and legislative officers of government, no less 
than judges, are sworn to maintain. For that reason an 
ordinance or statute should be construed when possible 
in manner which would remove doubt of its constitu¬ 
tionality, and possible danger that it might be used to 
restrain or burden freedom of worship or freedom of 
speech and press. . . . 

“ ... We conclude this opinion by a quotation from 
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that brief [filed by the Committee on Civil Rights of 
the New York State Bar Association, the Committee 
on the Bill of Rights of the Association of the Bar of 
the City of New York, and the Committee on Civil 
Rights of the New York County Lawyers Association, 
amicus curiae ]: ‘It may seem to some that appellant’s 
activities were of such a character that, at this critical 
period in world history, the Courts and the Bar need 
not be particularly concerned with their repression. 
But, if appellant’s activities involved the exercise by 
him of fundamental rights guaranteed by the Federal 
and State Constitutions, the violation of those rights 
cannot be disregarded as of trivial consequence. Each 
case of denial of rights to an individual or to a small 
minority may seem to be relatively unimportant, but 
we know now, more surely than ever before, that cal¬ 
lousness to the rights of individuals and minorities 
leads to barbarism and the destruction of the essential 
values of civilized life/ We can find no reason to doubt 
that the ordinance was not intended to furnish an in¬ 
strument by which the right of any group to spread 
its religious beliefs, or even social opinions, could be 
curbed.” 21 

Even in England, where legislative bodies, though re¬ 
strained by the traditions and principles of the common 
law, exercise a power not subject to constitutional limita¬ 
tions such as the Bill of Rights, a similar legislative decree 


21 See also Donley v. Colorado Springs, 40 F. Supp. 15; Emmons v. 
City of Lewistown, 132 Ill. 380; Village of Cerro Gordo v. Ratclins, 135 
HI. 38. 
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has received similar construction. (Gregg v. Smith, 12 Eng. 
Kul. Cases 501 [Q. B. 1873] ) 22 

When this case was considered and originally decided by 
this Court, Mr. Justice Rutledge, now a member of the 
United States Supreme Court, filed a dissenting opinion. 
His opinion is more than an ordinary dissent. It is a com¬ 
plete brief of this appeal for appellants, and presents an 
accurate and thorough statement of the law to be applied 
in this case. The temptation to add a few words of praise of 
that opinion at this point is quite compelling, but since such 
would be only ‘gilding the lily" no comment is made. The 
dissenting opinion speaks for itself. Reference is here made 
to that dissenting opinion and it is incorporated herein as 
though copied at length. That opinion was handed down be¬ 
fore the decision of the United States Supreme Court in 
Jonh v. Opelika, 316 U. S. 584, June 8, 1942. That Jones v. 
Opelika decision is now vacated and the view of the Supreme 
Court corresponds to that expressed by Mr. Justice Rut¬ 
ledge in his dissent. Under these circumstances it is highly 
appropriate to suggest that this Court now adopt the dis¬ 
senting opinion of Mr. Justice Rutledge as its opinion in 
this case. An appropriate order adopting that dissenting 
opinion should be made. 

This procedure will lighten the obligation of this Court 
in placing a construction upon the statute that will remove 
the blight of the construction given to the act by the court 
below, and "restore to their high, constitutional position the 
liberties" of appellants cherished by the American people. 


22 See England’s provision in “An Act for granting certificates to Ped¬ 
lars [34 and 35 Viet. Ch. 96], Section 23.—Nothing in this act shall render 
it necessary for a certificate to be obtained by the following persons as 
such; that is to say, . . . persons selling or seeking orders for books as 
agents authorized in writing by the publishers of such books.” Similar ex¬ 
press statutory exception exempting the sale of literature is to be found 
in the license-tax laws of South Dakota: SD-1939-54.0601-54.0606, as 
amended May 6, 1941; and also in Massachusetts, G. L. 101, s. 17. See 
also Section 1460S, Missouri Rev. Stat. 1939, which exempts from the 
license-tax law vendors of books, etc. 
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TWO 

When construed and applied to cover activity of 
appellants, the statute abridges appellants’ right of 
freedom to worship ALMIGHTY GOD as His min¬ 
isters preaching the gospel publicly upon the streets, 
and their right to freedom of speech and of press, 
all in violation of the First and Fifth Amendments 
to the United States Constitution. 

The court below has construed and applied the statute in 
such a manner as to exact a license-tax fee as a condition 
precedent from any person who strikes a casual bargain or 
accepts a gift upon the public streets. Specifically the court 
has subjected the ministerial work of Jehovah's witnesses 
to the penalty of a license-tax measure in the same manner 
as peddlers of fish, trinkets and other commercial articles 
are subjected to the tax. This construction is entirely un¬ 
reasonable and uncalled for by the statutes. However, if the 
Court comes to the conclusion that to construe the matter 
otherwise would be to pervert the clear implication of the 
words as intended by Congress, then this case presents the 
same question as was disposed of May 3, 1943, in Jones v. 
Opelika and Murdock v. Pennsylvania, 319 TJ. S. . . . , 63 
S. Ct. 870. 23 These cases finally and definitely settle the un¬ 
constitutionality of such license-tax ordinances as applied 
to the work of Jehovah’s witnesses. For this reason, we deem 
it unnecessary to argue the matter further than to make the 
simple assertion that we rest the constitutional question in 
this case directly upon the holding of the Supreme Court in 
the Jones and Murdock cases. 

23 Cf. Dist. of Columbia ex rel. Stoutenburgh v. Hennick, 129 U. S. 147, 
where the Supreme Court declared invalid a license-tax law as applied to 
peddlers of goods, wares and merchandise shipped in interstate commerce. 
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Conclusion 

For the reasons above stated, the judgment of the court 
below should be reversed, set aside, and the trial court 
ordered to dismiss the informations filed against appellants. 

HAYDEN C. COVINGTON 
i Counsel for Appellants 
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APPENDIX 


[fols. 1-3] 

In the Police Court of the District of Columbia, 
October Term, A.D. 1940 

Information 

The District of Columbia, ss : 

Elwood H. Seal, Esq., Corporation Counsel, by Michael 
J. Keane, Jr., Milton D. Korman, George Darrell Neilson, 
John O'Dea, J. Francis Reilly, Assistant Corporation Coun¬ 
sel, who for the District of Columbia prosecutes in this 
behalf in his proper person, comes here into Court, and 
causes the Court to be informed, and complains that David 
G. Busey, late of the District of Columbia aforesaid, on the 
14th day of September in the year A.D. nineteen hundred 
and forty, in the District of Columbia aforesaid, and on 
14th Street, northwest, did then and there sell magazines 
upon said public street and from public space without first 
having obtained a license so to do, and paying the license 
tax therefor, before engaging in said business 

Contrary to and in violation of an Act of Congress, the 
Police Regulations in such case made and provided, and 
constituting a law of the District of Columbia. 

Elwood H. Seal, Corporation Counsel. 

Personally appeared Harry E. Hamilton, this 2nd day 
of October, A.D. 1940 and made oath before me that the 
facts set forth in the foregoing information are true, and 
those stated upon information received he believes to be 
true. 

(Signed) Ralph D. Quinter, Jr., Assistant Corpora¬ 
tion Counsel in and for the District of Columbia. 

* • • 


la 
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[fol. 5] 

In the Police Court of tiie District of Columbia, 
October Term, A.D. 1940 

Information 

The District of Columbia, ss: 

Elwood H. Seal, Esq., Corporation Counsel, by Michael 
J. Keane, Jr., Milton D. Korman, George Darrel Neilson, 
John OM)ea, J. Francis Reilly, Assistant Corporation Coun¬ 
sel, who for the District of Columbia prosecutes in this be¬ 
half in his proper person, comes here into Court, and causes 
the Court to be informed, and complains that Orville J. 
Richie, late of the District of Columbia aforesaid, on the 
14th Street, northwest, did then and there sell magazines 
and forty, in the District of Columbia aforesaid, and on 
14th Street, northwest, did then and there sell magazines 
upon said public street and from public space without first 
having obtained a license so to do, and paying the license 
tax therefor, before engaging in said business 

Contrary to and in violation of an Act of Congress, the 
Police Regulations in such case made and provided, and 
constituting a law of the District of Columbia. 

Ehvood H. Seal, Corporation Counsel. 

Personally appeared Harry E. Hamilton, this 2nd day of 
October, A.D. 1940 and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

(Signed) Ralph D. Quinter, Jr., Assistant Corpora¬ 
tion Counsel in and for the District of Columbia. 


* * * 
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[foL 7] 

In the Police Court of the District of Columbia, 
October Term, 1940 

* • # 

Judgment and Sentence 

April 3, 1941. Renewed motion to dismiss denied—Mem¬ 
orandum opinion of Casey, J. filed—Judgment Guilty—De¬ 
fendant elects to be sentenced forthwith—Sentence: To pay 
a fine of $5.00 and, in default, to be committed to a Jail-type 
Institution for the term of 1 day—Exception noted—Notice 
of intention to petition the Court of Appeals for an allow¬ 
ance of an appeal—Defense Counsel granted 10 days within 
which to submit Bill of Exceptions—Appeal bond set at 
$100.00—George Zouras, Surety on appeal bond. 

[fol. 8] April 14. 1941. Bill of Exceptions presented— 
Statement of points relied upon by defendant on appeal 
filed. 

April 16,1941. Motion to strike Bill of Exceptions filed— 
Set for hearing April 19, 1941. 

April 19, 1941. Motion to strike Bill of Exceptions de¬ 
nied—Exception noted—Oral motion of defense counsel to 
withdraw- page 16 of the Bill of Exceptions and substitute 
in lieu thereof a new page granted over objection of Assist¬ 
ant Corporation Counsel. 

April 24, 1941. Time for signing Bill of Exceptions ex¬ 
tended to May 5, 1941 (1st continuance). 

May 5, 1941. Time for signing Bill of Exceptions ex¬ 
tended to May 15, 1941 (2nd continuance). 

May 13, 1941. Bill of Exceptions settled sealed signed 
and filed. 

July 10,1941. Petition for allowance of an appeal granted. 
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[fol. 9] 

In the Police Court of the District of Columbia, 
(District of Columbia Branch) 

No. 1198182-3 
District of Columbia 


vs. 


Orville J. Richie and David G. Busey, 2101 37th Street, 
N. AY., AYashington, D. C., Defendants 

Bill of Exceptions—Filed May 13, 1941 

• # * 

Harry E. Hamilton, being duly sworn, testified on behalf 
of the District of Columbia substantially as follows: 

I am a member of the Metropolitan Police Department, 
assigned to No. 10 precinct, and have been with the Depart¬ 
ment for about eleven years. Thereupon the following testi¬ 
mony was heard: 

w 

Mr. Quinter: “Directing your attention to the 14th day 
of September, did you see these two defendants seated here 
on the 14th day of September ?” 

The AAltness: “Yes, I saw both of these boys on 14th 
Street, N. AY., at Park Road, shortly after 8 o'clock in the 
evening” 

[fol. 10] Mr. Quinter: “A\ T hat were these two defendants 
doing ? Tell the Court just what you saw them do”. 

AYitness: “AVell, shortly after eight o'clock on the eve¬ 
ning in question I observed the two boys,—the tall one 
was standing near the Peoples Drug Store entrance—I 
don't recall his name.” 
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(Clerk to defendant: What is your name? Defendant to 
Clerk: Busey.) 

Witness: "Well Busey was standing near the drug store 
entrance. The other defendant was standing near the 14th 
Street curb line, and they both had these signs on which I 
have here. Each of them had a set of these signs placed 
over their shoulder so that they hung front and back. In 
other words they were visible from the front and from the 
back. They hung over their shoulder in this manner.” 

Mr. Quinter: “Will you show Your Honor?” 

Witness: "Then they each had one of these little bags 
here containing magazines. I observed them for a period 
of time and I saw each of them give one of these magazines 
to some citizen walking along the street there.” 

Mr. Quinter: "Where were you standing?” 

Witness: "I was standing possibly 20 or 25 feet away, 
just down the street, out Park Road. I then saw officer 
Healy there on 14th Street and I went over to him and we 
had a conversation and after this conversation took place 
officer Healy walked over and talked to Busey. He held a 
conversation with him and during the conversation the other 
defendant, Richie, walked over to him and the three of them 
talked a few minutes. Then I held another conversation 
with officer Healy.” 

Mr. Quinter: "How did you do that, did you walk over?” 

Witness: "No, Officer Healy came over to me and we 
then held a conversation. I then went up to Richie first and 
handed him five cents and asked for a magazine. He asked 
me which one I wanted and I bought this one here, 
called the Watch Tower. I then walked over to Busey 
[fol. 11] and did the same thing. I handed him five cents 
and asked for one of the magazines. He asked me which 
one I wanted, the Watch Tower or Consolation and I said 
Consolation. I bought that magazine. I then placed the 
two defendants under arrest.” 


Mr. Quinter: “Did you arrest them then ?” 

Witness: “Yes, that is, at least first I asked them if they 
had a license to sell these magazines. They said no, they did 
not need a license to do that. I then placed them under arrest 
and called the patrol wagon.” 

Mr. Quinter: “Mr. Hamilton, at the time you placed the 
defendants under arrest did you have any further conver¬ 
sation F 

"Witness: “I asked them why they did not have a license 
and they said they did not need a license that the Supreme 
Court had ruled that they were not required to have a li¬ 
cense to sell this literature.” 

On cross-examination by defense counsel: 

Airs. Roeder: “Mr. Hamilton, when you arrested these 
defendants were thev or either of them disorderlv in their 
conduct while standing on the street?” 

Witness: “Xo indeed, they were not disorderly. They 
seemed a little peeved at being arrested. That is all. No, I 
could not sav thev were disorderlv.” 

Mrs. Roeder: “Did they swear or talk loudly—were they 
overbearing or abusive?” 

Witness: “Xo, as I say, they were peeved, that is, a little 
antagonistic because they were arrested, but not disorderly.” 

Mrs. Roeder: “Were they, in your opinion, disturbing 
the peace, good order and comfort of the community? And 
if so, at what time before arrest.” 

Witness: “Xo, they were not disturbing the peace before, 
during or after arrest.” 

[fol. 12] Mrs. Roeder: “Then may I ask, were they stand¬ 
ing quietly without molestation to anyone, courteously offer¬ 
ing free or for sale religious magazines?” 

Witness: “They were standing there and they were quiet, 
and not bothering anybody and they were courteous and 
did not say anything out of the way at all.” 
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Mrs. Boeder: "After purchasing the magazine did you 
examine it to see if it contained anything detrimental to 
public morals, such as obscene literature and immoral pic¬ 
tures, etc.?” 

Witness: “I didn't see any pictures in the magazine at 
all.” 

Mrs. Boeder: "Did you examine the magazine to see if 
it contained advertising matter?” 

Witness: "I did not look at it particularly. I just glanced 
through the magazine. I didn’t see anything unusual.” 

Mrs. Boeder: "Did the defendants occupy too much space 
on the sidewalk by placing their magazines thereon, thereby 
making it inconvenient for passersby on the sidewalk?” 

Witness: "No, they did not have a stand, they had bags 
swung over their shoulders carrying the magazines. No, 
nothing was spread out on the sidewalk.” 

Mrs. Boeder: "Then they did not take up any space on 
the sidewalk at all other than that necessary for a person 
standing or walking to take ?” 

Witness: "That is all.” 

Mrs. Boeder: "How many magazines did you purchase 
from Defendant Busey?” 

Witness: "One.” 

Mrs. Boeder: "How many did you purchase from Bichie ?” 

Witness: "One.” 

Mrs. Boeder: "Have you ever before or since that date 
purchased a magazine or magazines from either of the de¬ 
fendants ?” 

Witness: "No Ma’m, never before or since.” 

[fol. 13] Edward D. Healy, being duly sworn, testified on 
behalf of the District of Columbia substantially as follows: 

"I am a member of the Metropolitan Police Department, 
assigned to No. 10 precinct, and have been with the Depart¬ 
ment for twenty years.” Thereupon the following testimony 
was heard: 
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Mr. Quinter: “Directing your attention to the 14th day 
of September, did you have occasion to see these two de¬ 
fendants seated here at 14th and Park Road on September 
14th r 

Witness: “Yes Sir.” 

The Court: “What date was this ?” 

Mr. Quinter: “September 14th, Your Honor.” 

Mr. Quinter: “On that date did you have a conversation 
with Officer Hamilton?” 

Witness: “Yes Sir.” 

Mr. Quinter: “What happened after that conversation?” 

Witness: “After the conversation I walked over to the 
southwest corner of Park Road and spoke to the tallest one. 
lie was about fifteen feet from the other boy. I asked if he 
had a license to sell those magazines and he said he did not 
—that he did not need one. While we were talking the little 
fellow walked up and I asked the other one did he have a 
license and he said no, and with that I walked away and 
talked to Officer Hamilton. Then Officer Hamilton walked 
over and put them under arrest.” 

Mr. Quinter: “Did you observe Officer Hamilton go up to 
these two men?” 

Witness: “Yes, Sir.” 

Mr. Quinter: “Tell us just what transpired.” 

Witness: “I was standing on the corner on traffic duty, 
out a wav from where thev were standing.” 

Mr. Quinter: “How far?” 

Witness: “Eight or ten feet.” 

Mr. Quinter: “Did you hear the conversation?” 

Witness: “No, I just saw Officer Hamilton walk up to 
[fol. 14] each one of the boys but I could not hear them.” 

Mr. Quinter: “Tell us what you saw.” 

Witness: “I saw them with papers under their arms 
apparently to sell, but what they said I do not know.” 

Mr. Quinter: “Later did you observe Officer Hamilton 
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make the arrest?” 

Witness: “Yes.” 

On cross-examination: 

Mrs. Boeder: “You did not assist in making the arrest 
of the defendants?” 

Witness: “No.” 

Mrs. Boeder: “Did you observe these defendants while 
they were standing on the street? Were they disorderly or 
were they disturbing anyone?” 

Witness: “I saw them and they were not disorderly as 
far as I could see.” 

Mrs. Boeder: “They did not swear, nor molest and dis¬ 
turb other people, did they?” 

Witness: “No, they were not disorderly.” 

Mrs. Boeder: “Did you observe whether they had maga¬ 
zines spread out on the sidewalk?” 

Witness: “They had them in a bag hung over their 
shoulder, carrying them on their person.” 

Mrs. Boeder: “Did you make a purchase yourself ?” 

Witness: “No.” 

Mrs. Boeder: “Did you observe the other officer make a 
purchase ?” 

Witness: “Yes, he walked up to each of the boys and 
walked away with the magazine.” 

Mrs. Boeder: “You saw him make what you thought to 
be one purchase?” 

Witness: “Yes, that is, one purchase from each one.” 

Mrs. Boeder: “Had you observed the defendants before 
that date on the streets selling magazines ?” 

[fol. 15] Witness: “I cannot say I had observed those two 
boys ever before but do remember seeing others at various 
times.” 

At this point the District of Columbia rested. 
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Motion for Directed Verdict 

Defendant's counsel moved the Court for a directed ver¬ 
dict on the ground that the evidence and testimony pre¬ 
sented by the District is insufficient to support a conviction 
because: 

1. The information charged the defendants with having 
on the 14th day of September, 1940, violated a certain law 
of the District of Columbia, but the prosecution has failed 
to establish the alleged date in its testimony. 

2. The information charged each defendant with having 
sold Magazines, whereas from the testimony it was proved 
that only a Single magazine was sold to each defendant. 

3. The information charged each defendant with failure 
to obtain a license Before Engaging In Said Business, and 
from the testimony and evidence the District of Columbia 
has failed to prove that the defendants, or either of them, 
were engaged in a business. 

This motion was followed bv argument bv counsel for 
defense on the law supporting the motion, during which 
cases were cited holding that a single sale of an article did 
not constitute one's being engaged in a business. 

The Court: Motion is overruled. 

Defendant's counsel reserved the right to renew this 
motion later in the case, or at the end of all evidence. 


Mr. Charles Kberle, being duly sworn, testified on behalf 
of the defendants as follows: 

My name is Charles Clinton Eberle, and I live at 31 
Clagett Road, University Park, Maryland. I am employed 
as an accountant for McLeod and Romborg Stone Co., Inc. 
Thereupon the following testimony was heard: 

Mrs. Roeder: “Mr. Eberle, are you a member of Jeho¬ 
vah's witnesses ?” 
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Witness: "I am.” 

[foL 16] Mrs. Boeder: ‘"What is your position in that 
group?” 

Witness: “I am what is known as zone servant or local 
representative for the Watch Tower Bible and Tract So¬ 
ciety in the Baltimore-Washington territory.” 

Mr. Quinter: “Watch Tower Bible and Tract Society—is 
that the same as or connected with Jehovah’s witnesses?” 

Witness: “It is the organization for carrying on the work 
of Jehovah’s witnesses.” 

Mrs. Boeder: “Do you know the defendants, Busey and 
Bichie?” 

Witness: “Yes.” 

Mrs. Boeder: “Are the defendants Bichie and Busey em¬ 
ployed by Jehovah’s witnesses, or have they ever been em¬ 
ployed by them to carry on a business.” 

Witness: “No, Jehovah’s witnesses do not employ any¬ 
body and Jehovah’s witnesses are not a business concern.” 

Mrs. Boeder: “WTiat is the purpose of distributing these 
magazines ?” 

Witness: “Jehovah’s witnesses are a group of people 
who are conscientiously engaged in preaching the gospel of 
God’s kingdom. They are bearing testimony to the people 
of the nations regarding the time in w’hich we are living, to 
show- that God’s time has come now for His Theocratic 
kingdom to be established on the earth. Because they ap¬ 
preciate that the prophecies of the Bible are having a ful¬ 
fillment they are engaged in the work of proclaiming that 
message to the people that all people of good will might 
have an opportunity to take a stand for that Theocratic 
kingdom and live. They are solely engaged in the service 
of that Theocratic kingdom, the work of proclaiming the 
gospel of good news outlined in the Bible so that people of 
good will might have an opportunity to hear and take their 
stand.” 

Mrs. Boeder: “Just what is the purpose of distributing 
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these magazines—are the defendants paid to go out and 
distribute them ?” 

[fol. 17] Witness: “No, no one is paid to distribute. Jeho¬ 
vah's witnesses distribute those magazines, the Watch Tow¬ 
er and Consolation because they contain information which 
is based solely on the Bible, the prophecies contained in the 
Bible. Both magazines contain information concerning the 
establishment of God's kingdom. The magazines contain in 
no sense of the word, nor have they ever contained, any ad¬ 
vertising matter whatsoever. They are read and studied 
by Jehovah's witnesses and placed with the people who want 
to understand what is in the Bible so that they might be 
acquainted with the things that are taking place in the earth 
at the present time. They are not engaged in any commercial 
enterprise whatsoever . They are engaged in an effort to 
help those who want to understand about God's kingdom.” 

tyrs. Boeder: “Then it is not for the purpose of engaging 
in business that these magazines are distributed by the de¬ 
fendants for five cents.” 

Witnesses: “In no way whatsoever. It could not possibly 
be because many are given away free of charge to those 
people who cannot pay for them. Many people who read 
them cannot afford to contribute for them.” 

Mrs. Boeder: “You give away many more than you sell?” 

Witness: “Absolutely.” 

On cross-examination. 

By Mr. Quinter: 

Mr. Quinter: “I will show you this card, ‘Watch Tower 
explains the Theocratic Government, five cents per copy’— 
Who makes those cards ?” 

Witness: “That card was made by one of the local repre¬ 
sentatives or volunteer workers.” 

Mr. Quinter: “How about this card here, ‘Consolation, 
a Journal of Facts no other Magazine Dares to Print, five 
cents per copy’?” 
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Witness: "That also was made by one of Jehovah's wit¬ 
nesses." 

[fol. 18] Mr. Quinter: "And that says five cents per copy, 
does it not?” 

Witness: "Yes ” 

Mr. Quinter: "I will show you this canvass bag. Do you 
know where the defendants got them?” 

Witness: "Yes, from the Watch Tower Bible and Tract 
Society, Brooklyn, New York.” 

Mr. Quinter: "Is that connected with Jehovah’s wit¬ 
nesses?” 

Witness: "They are the publishers for Jehovah’s wit¬ 
nesses.” 

Mr. Quinter: "On that bag it says ‘The Watch Tower 
explains the Theocratic Government, five cents per copy’ 
Is that right?” 

Witness: "Yes.” 

Mr. Quinter: "Do you know why these cards and these 
bags which are made by representatives of Jehovah’s wit¬ 
nesses have printed on them ‘Five cents per copy’?” 

Witness: "Yes, in order that the people may know that 
they can contribute if they have the free will to do so, up 
to five cents per copy. Only those of free will would contrib¬ 
ute anyway. None other would be asked to do so.” 

Mr. Quinter: "You would not take a dollar then, would 
you, if someone wanted to contribute that much ?” 

Witness: "Not unless they conscientiously wanted to con¬ 
tribute that much in order to carry on the Lord’s work. 
This work is carried on by contributions of those devoted 
to the Lord and also by people of good will who wish to 
do so.” 

Mr. Quinter: "The only purpose of having ‘five cents’ 
marked on there is to Show The People They Can Contrib¬ 
ute Five Cents, if they want to.” 

Witness: "Yes, that is right.” 
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[fol. 19] Motion for a Directed Verdict 

At this point counsel for the defense renewed the motion 
for a directed verdict in favor of the defendants on the 
ground that the Government had failed, at the close of the 
testimony, to prove these defendants were engaged in a 
business as charged in the information, but rather, from 
testimony and evidence it was proved only that these de¬ 
fendants were merely volunteer workers who had donated 
a few hours of their time to a cause which to them, no matter 
how misguided others may think them to be, is a true re¬ 
ligion. Counsel for defense in arguing the facts, contended 
that these defendants were doing no more than volunteer 
workers in any other religious organization who donates 
his or her time to give a church dinner, a play, a bingo party 
or a rummage sale, or any other undertaking through the 
efforts of which the volunteer hopes only to advance the 
cause of his religion, and that in no instance are they con¬ 
sidered as being engaged in a business. 

• • • 

Motion to Dismiss Informations 

At this point defendant’s counsel made Motion to the 
Court to dismiss the information against the defendants 
for the reason that the law under which defendants were 
arrested (Public No. 237, 72nd Congress) is invalid by rea¬ 
son that it is in direct conflict with the First and Fifth 
Amendments to the Constitution of the United States. 

[fol. 20] Argument on the law supporting the motion was 
advanced by counsel for the defense, wherein it was con¬ 
tended that the law under which defendants were arrested 
places a previous and absolute restraint upon the freedom 
of the press, freedom of speech and the right to religious 
freedom as guaranteed to the individual by the First, Fifth 
and Fourteenth Amendments to the Constitution of the 
United States, giving in support thereof, decisions handed 
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down by the Supreme Court of the United States and citing 
specifically Lovell vs. Griffin, 303 U. S. 444. 

* * * 


[fol. 24] Judgment 

The defendants were then informed that the Court found 
them guilty of selling magazines upon the public streets 
and from public places without having obtained a license so 
to do and without paying a license tax therefor. 

Exceptions were allowed and the defendant's counsel 
gave notice of intention to apply for a petition for allowance 
for an appeal, and bond of One Hundred Dollars ($100.00) 
for each defendant was set by the Court. 

* • * 


SUPREME COURT OF THE UNITED STATES. 


No. 235.— October Term, 1942. 


David Busey and Orville J. Richie, \ On Writ of Certiorari to 
Petitioners, f the United States Court 

vs. ( of Appeals for the District 

District of Columbia. ) of Columbia. 

[June 14, 1943.] 

Per curiam: In this case petitioners, who are Jehovah’s 
Witnesses, were convicted of selling, on the streets of the 
District of Columbia, magazines which expound their reli¬ 
gious views, without first procuring the license and paying 
the license tax required by $47-2336 of the District of Co¬ 
lumbia Code (1940). In affirming the conviction the Court 
of Appeals for the District of Columbia below had two 
questions before it: whether the statute was applicable to 
petitioners, and if so whether its application as to them in- 
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fringed the First Amendment. The court construed the 
statute as applicable and sustained its constitutionality 
(129 F. 2d 24), following the decision in Cole v. City of Fort 
Smith, 202 Ark. 614, 151 S. W. 2d 1000, the judgment in 
which was affirmed by this Court in Bou den v. Fort Smith, 
316 U. S. 584, one of the cases argued together with Jones 
v. City of Opelika, 316 U. S. 584. Since the decision below, 
and after hearing reargument in the Opelika case, we have 
vacated our earlier judgment and held the license tax im¬ 
posed in that case to be unconstitutional. Jones v. Opelika, 
318 U. S. —; Murdock v. Pennsylvania, 318 U. S. —. Peti¬ 
tioners urge us to construe the District of Columbia statute 
as inapplicable in order to avoid the constitutional infirmity 
which might otherwise exist—an infirmity conceded by re¬ 
spondent on the oral argument before us. In view of our 
decisions in the Opelika and Murdock cases, we vacate the 
judgment in this ease and remand the cause to the Court of 
Appeals for the District of Columbia to enable it to re¬ 
examine its rulings on the construction and validity of the 
District ordinance in the light of those decisions. Cf. People 
ex rel. Whitman v. Wilson, 318 U. S. —, —, and cases cited. 

So ordered . 

Mr. J ustice Rutledge took no part in the consideration or 
decision of this case. 



